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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 

WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )^ Responsive to communication(s) filed on 29 August 2005 . 
2a)K This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1 . 3-6. 9-12.14-1 7. 20-24. 32 and 33 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration, 

5) Q Claim(s) is/are allowed. 

6) E3 Claim(s) 1.3-6.9-12. 14-17.20-24.32 and 33 is/are rejected. 

7) Q Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance; See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. ; See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)Q None of: 

1 .□ Certified copies of the priority documents havebeen received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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Art Unit: 3644 

DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments filed 8/29/2005 have been fully considered but they are 
not fully persuasive. 

The applicant has argued that it would not be obvious to choose a material based 
on the intended use of that material. The examiner disagrees and asserts that it is 
within the ordinary skill of a worker in the art to select "a material" that is capable of 
performing a desired function. 

The applicant has not demonstrated the criticality of a specific material and 
instead merely argues that the function performed by the material is critical. While 
features of an apparatus may be recited either structurally or functionally, claims 
directed to an apparatus must be distinguished from the prior art in terms of structure 
rather than function. In re Schreiber, 128 F. 3d 1473, 1477-78, 44 USPQ2d 1429, 
1431-32 (Fed Cir. 1997). Applicant is reminded that an "apparatus claim covers what a 
device is, not what a device does". (Hewlett-Packard Co. v Bausch & Lomb, Inc. 909 
F.2d 1464, 1469, 15 USPQ 2d 1525, 1528 (Fed. Cir. 1990). 

As far as claims 1 and 12 are concerned the specific material is not recited and 
therefore the material itself cannot predicate patentability. As recited in the Leshin 
decision, the Board states that the mere selection of plastics (i.e. the material in 
question) on the basis of suitability for the intended use would be entirely obvious. The 
examiner, in taking a broad view of this decision, asserts that the board did not intend 
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for their decision to be limited to plastics. Instead the examiner asserts that the board 
intended for their decision to be applicable to other materials. 

The applicant argues that the use of the claimed material imparts patentability to 
the claims however never recites this material in the independent claims. Applicant is, 
therefor, relying only on the capability of the unspecified material to be suitable for 
fulfilling the its intended use (i.e. improving wind gust rejection due to adaptive washout 
as a result of the material flexibility decambering.) The examiner asserts that the 
selection of the material is obvious (particularly so when no specific material is recited), 
and that the intended use of the material does not serve to patentably distinguish over 
the prior art since apparatus claims must be distinguished in terms of structure, and not 
function. Therefor the teachings of Leshin are entirely appropriate since Leshin teaches 
that it would be obvious to one having ordinary skill in the art to select a material on the 
basis of its suitability for the intended use a matter of obvious design choice. 

Applicant's remarks regarding the claimed functional language are not 
persuasive since (as described above), claims directed to an apparatus must be 
distinguished from the prior art in terms of structure rather than function. The examiner 
asserts that the cited references are inherently capable of fulfilling these functions. 
Whether these references specifically recite these functions is of no consequence. 

Applicant's remarks regarding an Official Notices are off point and therefore 
moot. Nowhere in the detailed action did the examiner take Official Notice. 

The applicant's arguments regarding Christian with respect to Claim 1 and Claim 
12 are moot, since the examiner did not reject claims 2 or 13, and these limitations have 
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been amended into the independent claims 1 and 12. In fact the examiner has admitted 
on the record that Christian et al does not teach the limitations of claims 2 and 13. (See 
Non final Action mailed on 4/5/2005, page 2, lines 7 and 8). Since the applicant has 
amended the limitations of claims 2 and 13 into the limitations of claims 1 and 12, the 
rejection of claims 1 and 12 in view of Christian have been withdrawn. 

The applicant's remarks regarding Fuller are not persuasive. The applicant has 
argued that the claims are only limited to the capability of performing the claimed 
function. Applicant then asserts that Fuller does not teach these functions. The 
examiner asserts however the Fuller is capable of performing the functions as claimed. 

Applicant has argued the Fuller does not disclose a leading edge formed from a 
different material than the remainder of the layer of resilient material. The examiner 
disagrees. The leading edge (16) is formed of a material (11), and the at least one layer 
is formed of a different material (14). Material #1 1 may be aluminum, steel, plastic 
reinforced with fibers such as glass, graphite or other commonly used fibers, epoxy 
resin or polyester resin reinforced with glass fiber. The material #14 is "expanded 
plastic or the like". Therefor Fuller teaches at least two different preferred materials (i.e. 
Aluminum and plastic). It should further be appreciated that the applicant's arguments 
in this regard are more specific than the claim language. The applicant has argued that 
Fuller does not disclose a leading edge formed from a different material than the 
remainder of the (same) layer of material. The claims do not recite that the same layer 
must be made of two different materials. Instead the claims recite a leading edge is 
made from one material and a second layer "extends from the leading edge to the 
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trailing edge". The examiner asserts that the material #14 extends from the leading 
edge #16 to the trailing edge #18. 

Applicant's remarks regarding Michelson are confusing. Initially it should be 
noted that the applicant has claimed a range. (3 to 20 inches). Michelson teaches that 
the length of the wings (as illustrated in Figure 2D 2 ) should not be greater than 15cm. 
(i.e. no greater than 5.095 inches). Since Michelson's maximum dimension falls within 
the claimed range these limitations are therefor taught by the prior art. Furthermore 
Michelson teaches that Micro Aircraft have a maximum size of 5.09cm. Michelson 
therefor implies that the size of the vehicle can be such that it fits within a 3-inch 
diameter tube (i.e. have a width less than 3 inches; see col. 4, lines 1-4). The examiner 
disagrees that Michelson teaches away from the claimed ranges, as alleged by the 
applicant. 

The applicant has not provided any arguments with respect to Shulman and instead 
is relying on his assertions that claims 1 and 12 are allowable for the reasons 
previously put forth. 

While the examiner understands the difference between the cited prior art and 
the current invention, the examiner does not believe that the applicant has positively 
recited within the claims structure t o emphasize these differences. The examiner 
believes that the claims could be amended in such a way that would overcome the cited 
and relied upon prior art, so long as these amendments positively emphasize the unique 
structure and not the functional capabilities of the present invention. 
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Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 1-6, 12-17, 32 and 33 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Fuller. 

Re - Claims 1 and 12: Fuller discloses a wing having a leading edge (16) 
formed from a first material (11) and a second material (15) layer that extends from the 
leading edges back towards the trailing edge and is housed between the first material 
layer (11) and (12). Fuller's wing is essentially a zero chambered wing that bends in 
only one direction (as illustrated in Figure 6) and has an upper concave surface (as 
illustrate in Figure 2) as well as a concave surface illustrated in the bending of the wing 
show in Figure 6. The wing tip is bend under each of the concave surfaces illustrated. 
The materials (1 1 and 15) are of different makes (see Col. 2, lines 50-60) and are 
inherently capable of being used to accomplish the functions as claimed. While Fuller 
does not specifically disclose that the materials disclosed are capable of fulfilling the 
claimed functions, the board decided in Leshin that it would be obvious to one having 
ordinary skill in the art to select a material on the basis of its suitability for the intended 
use a matter of obvious design choice. In re Leshin 125 USPQ 416. 
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Re — Claims 3-6, 14-17, 32 and 33: As discussed above Fuller does not disclose 
the selected material groups. However It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to select a material, since it 
has been held to be within the general skill of a worker in the art to select a known 
material on the basis of its suitability for the intended use as a matter of obvious design 
choice. In re Leshin 125 USPQ 416. 

Re - Claim 23: further comprising a tail coupled to the central body (see Figure 
1) that is "generally orthogonal" to the wing. The wing of Christian et al and the tail are 
"generally orthogonal" although they are not exactly orthogonal. 

Re - Claim 24: further comprising a tail coupled to the central body that is 
generally vertical to the wing. (#18 is generally vertical in its deployed position) 

4. Claims 9, 10, 20 and 21 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Fuller in view of Michelson (6,082,671). Fuller discloses every 
aspect of the present invention except for the size of the aircraft. Michelson discloses 
that it is known in the art to design micro air vehicles no greater than 15cm in any 
dimension. (Abstract line 5, see also Col. 4, lines 1-4) It would have been obvious to 
one having ordinary skill in the art to employ this idea into the device of Fuller for the 
purpose of performing reducing the visibility of the aircraft from the ground. Michelson 
teaches that Micro Aircraft have a maximum size of 5.09cm. Michelson therefor implies 
that the size of the vehicle can be such that it fits within a 3-inch diameter tube (i.e. have 
a width less than 3 inches; see col. 4, lines 1-4). 
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5. Claims 1 1 and 22 are rejected under 35 U.S.C. 103(a) as being unpatentable 

over Fuller Q^Ctw sfem in view of Shulman (4,332,103). Neither Fuller nor Ch ri stia n "P- , . 

disclose a riser section forming a concave portion on an upper surface of the wing 

proximate to a trailing edge of the wing. Shulman however teaches that this is a well 

know design for to impart a slight climbing flight characteristic to the glider. (#30, see 

Col. 2, lines 65+) It would have been obvious to one having ordinary skill at the time the 

invention was made to use the riser design in the wing design of Mi Fuller«*€fc 

StitiSflRfl for the purpose of increasing the aircraft dependency. 

Conclusion 

6. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .1 36(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Stephen A. Holzen whose telephone number is 571- 
272-6903. The examiner can normally be reached on M-F 8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Teh Luu can be reached on 571-272-7045. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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